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Correspondence between Chairman Takayanagi

and General MacArthur and General Whitney

Commission on the Constitution
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HE CONSTITUTION
1-1, Akasaka, Tokyoc, Japan

COMMISSION ON TH

December 1, 195t

Dear General MacArthur:

Believing that you would be interested in the Commission on the
Constituticn, because of the important role you played in the formulation
of the Constitution as Supreme Commander for the Allied Powers, 1 am
taking the liberty of deseribing to you briefly its nature and work.

The Commission commenced its work in the summer of 1957 under an
act of Diet, 1956. Its statutory terms of reference are to study and
deliberate on various matters relating to the Constitution and to make &
report on the results of its investigations to the Cabinet and through
the Cabinet to the Diet. The Commission is administratively placed
under the Cabinet, but is completely autonomous in establishing its
policies and rules of procedure. No cabinet or political party can
influence the work of the Commission.

Since the Commission began to function in August last year, it has
proceeded to carry out its investigative work on the basis of the follow-

ing three phases:

(1) A historical study of the process in which the Constitution
was formulated from the acceptance of the Potsdam Declaration
to the enactment of the Constitution.

(2) & study of the practical operation of the Constitution and
its effect on the political, economic and social life of

Japan.

(3) An examination of the provisions of the Constitution for the
purpose of investigating whether or not there is need for
any amendment in order to ensure the sound development of
liberal democratic government in the light of its practical
operation.

The first phase is a sort cof preliminary study. It has been dealt
with in seven general sessicns at which the Commission took the testimony
of such witnesses as Shigeru Yoshida, Hitoehi Ashida, Tokujiro Kanamori
and others who directly participated in the formulation of the Constitution
at every stage. The study is being continued by a small Committee which
already has had more than twelve sessions.
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The study of the second phase was bepun in Marech this year, starting
with the juciciary. tmong the witnesses who WeTE called have been Chief
Justice Tanuks and other justices of the Supreme Court, a former Attorney
General and a number of eminent practicing lawyers and ancademic jurists.,
A sub-committee on fundamental human rights and the judiciary is further
continuing its deliberations on the subject, The Commission in general
sessions is now taking up the study of the Diet.

In a letter addressed 10 me as Chairman of the Commission, former
Prime Minister Yoshida advised that there was no immediate need to revise
the Constitution. He said that constitutional amendment is a serious
matter which transcends the policy of any particular cabinet or any
particular political party and that if any amendment is to be made 1t
should be done after long and careful deliberation and with approval of
the nation at large.

1 am in full accord with Mr. Yoshida's view. As a matter of fact
the Commission's policy on investigation has been formulated with the same
sdea in mind. The Commission hears the testimony of various competent
witnesses whatever their political views might be. Its sessions, both
general and special, are open to the public and its proceedings are fully
reported by the press and read with keen interest by the people at large.
The stenographic reports of 1its proceedings are accessible to anyone
snterested in them. Particularly on +he second and third phases of the
inquiry, public hearings é&re conducted in varicus localities outside of
Tokyo. Such hearings have been held in Osaka and Kanazawa and will soon
be held in Nagoya and Sendai.

The purpose of the visit of the Commission's study group to the
United States at this time is to obtain inforration relating to the
first phase which is not qavailable in Japan and which the Commission
feels would be helpful in clarifying certain points on which there may
be misunderstandings or misinterpretations so as to get the facts
straight and enable it to prepare a full, accurate and impartial report.
Some of the statements made by Japanese witnesses are deemed to be pre-
judiced or based con misinformation or misunderstanding and, therefore,
the Commission feels that in the interest of truth it should obtain
from competent American sources such data, whether printed or oreal,
which would help to put the information drawn from Japanese sources into
proper perspective. The Commission feels strongly that this effort must
be made if it is to serve the cause of truth and that if this is done
it will have been in the interest of both Japan and the United States.

From the interviews my study group has had with a number of
Americans who has had one part or another to play in the making of the
Japanese Constitution, we have been able to obtain considerable
information which puts the historical facts intoc proper perspective.
We feel that this has been a fruitful visit and that the information
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we bring back to Japan will be received
Commission,

However, our visit to this ccuntry
To

returned to Japan without meeting you,

atisfaction by the
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ae yOu 4re a8 sourcee af authoritative

information bearing on the subject of our inguiry and could cmn?ribute

greatly to our search for truth. I hope, therefore, tbat you will

be so good as to meet me and my group at a time convenient FD y%u

between December 5 and 12 during which time we will be staylng din New
' York at Hotel Abbey, 151 West 5lst Street, New York.

With very best wishes,

L
General of the Army
Douglas MacArthur
The Towers
The Waldorf-Astoria
New York, New York
+
-
HJ E
.'.1- ﬂ%1&%w, (T S :.r‘ﬂu:_p e e

Sincerely yours,

Kenzo Takayanagi, LLD
Chairman
Commission on the Constitution
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Dear General Whitney:

I have seen correspondence between Mr. Yasukawa of the Japanese
Embassy and yourself, and feel sorry that you seem to have come to
misunderstand the nature of the Commission on the Constitution of
ahich I am Chairman, and the object of our visit. Your misunderstanding
may, I presume, have been caused by the unsatisfactory state of the
documents gent to you by the Embassy, e.g. rather blunt statement
of essentials and the use of "so-called suggestions". Those documents
have been prepared without my personal knowledge and when I go over
them I feel they have contributed in no small measure to your mis=-
understanding.

1 have explained the nature of the Commission and our object in
coming here in a letter of today addressed to General sacArthur and
I hope that he will show the letter to you. And so, I will not repeat
what I stated in that letter. I want tc assure you on two points:
(1) The Commission on the Constitution is not a group in Japan
supporting reactionary revision of the Constitution. Indeed, it 1is
not absolutely opposed against revision but supports such a revision
os will ensble the Japanese nation to witness sound development of
the liberal democratic polity which is the philosophy of the present
Constitution. (2) Our object in coming here is not political at all.
We have not come here to find evidence for any group favoring revision.
Our object is rather scientific, namely to clear up points which are
not clear to us after our study of printed materials, both in English
and Japanese, and after hearing Japanese witnesses. We are also afraid
that testimony by Japenese witnesses might be colored by national
prejudices, and we want to verify their statements by materials,
printed or oral, which we can collect here.

Now, dear General, as you have played & very important part in the
history of the Japanese Constitution, our visit will be incomplete
without an interview with you as well as with General ¥acArthur. I
should be delighted if you will be good enough to see me and my group
any time during the period of our stay in New York from December 5 to
December 12, both inclusive, at Hotel Abbey, 151 West 5lst Street, New
York.
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Encl. Attachments (2)

General Courtney %hitney
The Towers
The Valdorf-Astorisa
New York, New York

Kenzo Takayanagi
Chairman

commission on the Constitution
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The following statement rege pding my career may throw SOUS light
on the character of the Commission of which I am Chalrman.

Soon after my graduation from the Tokyo University in 1912 1 came
to this country further to prosecute my studies. 1 spent two years atl
the Harvard Law School and studied mainly under Dean Roscoe Pound.
Thereafter I spent one year -+ the Northwestern University Law School
to study as a pupil to another outstanding jurist in America, the late
Dean John H. Wigmore. Their irfluence on me WaS profound. After my
return to Japan from my academic travels abroad 1 taught at the Tokyo
University the phileosophy of Anglo-American Lew for some 30 years. 1
published Japanese translation of now classical #Interpretation of Legal
History" and "Law and Morals" by Roscoe Pound beside using his "Spirit
of the Common Law" as text. T also assisted my clder master Wigmore
when he was writing a chapter on the Japanese legal system in his well
known "Panorama of the sorld's Legal Systems'. During my stay in your
country, 1 became especielly interested in the American system of
judicial protection of fundamental human rights and published a series
of articles in legal periodicals relating to that subject. After the
new Japanese Constitution, which adopted that American system, came
into being they were published in book form for the benefit of
constitutional lawyers in Japan. In 193¢, the American Academy of Arts
and Sciences recommended me &s Honorary Foreign Member of that Academy.
As a2 long=time friend of America I accepted the honor conferred upon me
with much appreciation.

1 had known Earon Shidehara for many years and had a high regard

for him as a peaceful and 1iberal statesman, 2nd it was at hig recommenda=

tion, I understand, that I was appointed member of the House of Peers
just before the araft of the new Constitution was discussed in that

House. 1 actively participated in the discussion as a member of the
speciel committee of the Constitution of the Upper Fouse. Then 1

became President of Seikel University in Tokyo and used my utmost endeavors

to seguaint both professcrs and students with the spirit and technigues
of liberal democracy underlying the new Constitution. I resigned that

post in April 1957. Just before the Commission on the Constitution began

its work in August 1957, 1 was appointed member of that Commission &nd
elected its chairman b} the Commission.
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If you meet Genersl Macarthur 1 hope you will kindly convey to him

Attachment 2

that in case he grants me an interview I do not intend to trouble him
with details. I want to ask him, for instance, whether my impressions
formed after due study of the materials are mistaken.

(1)

(2)

(3)

Hie statement on these highly important points will
to the Japanese nation as well as to the Commission.

In view of the international situation then prevailing, his
very prompt action taken in February 1946 was =2 political
action which greatly contributed to the welfare of the
Japanese, for which they nust forever be thankful to General
MacArthur. The condominium by eleven nations would have
been disastrous to us.

The maintenance of the Emperor system was finally decided
by General MacArthur and he is responsible for and must
take credit for that decision. The decision was certainly
2 wise one for attaining the execution of the Cccupation
policy which was his immediate duties. It was a step not
only supported by the overwhelming majority of the Japanese
nation but it introduced an element of stability amidst
vast changes in Japanese rolity which have been and are
being effected.

As for much talked about Article ¢, I understand General
MacArthur as well as Baron Shidehara was thinking not only
in terms of a basic Japanese policy but in terms of the
shape of things which ought to come in the world at large.
Article © of the Japanese Constitution should serve as a
model for the future constitutions of every country in the
orld. Otherwise mankind may perish 1in this atomic era.

I was much impressed by the General's eloquent address at
Los Angeles which led me to think that althcugh other con=
siderations might have been in his mind also, that wa

his dominsnt idea when he encouraged the Japanese Government
to put that article in the Constituticn.

duly be conveyed
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Doecember 4, 155t

Dear Dr. Takayanagi:

I have received your note of December lst and seen that addressed

to General MacArthur of the same date. The aims z2nd purposes of your
Commission in the United States, as explained in these notes, 2re as
different from those disclosed by 'r. vasukawa of the Japanese Embassy

- in his note to me of November 5th as night is from day. The latter
could only be construed by reasonable minds as an attempted arraignment
of the United States through its implied challenge of the integrity
of United States post-war policy decisions and a covert attack upon the
integrity of the Japanese Constitution itself. Your notes, however,
present the matter in an eitirely different light and 1 am sure that had
your explanations initiated the visit of your Commission to this country,
it would have ensured the complete cooperation of all whom the Commis-
sion might desire to consult. The situation resulting from these obvious
conflicts, however, is so confused that I feel it would be unwise to
alter my previous decision against participation in the Commiscsion's
activities. I could not in any case acd anything tc the historical record.

4
I remember you so well and so favorably from the time that we
worked together in the fashioning of a new Constitution which would best
promote the welfare of the Japanese people. It comes to me as no surprise,
therefore, to learn that you have since stoutly defended that charter
against capricious change. It bespeaks the measure of your patriotlism
) and the high order of your statesmanship.

Very sincerely yours,

Courtney Whitney

by

; . Dr. Kenzo Takayanagi
v Hotel Abbey
P 151 TWest 51st Street
New York City
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December £, 195¢ |

Dear Chairman Takayanagil:

1 have just received and read with interest your courteous letter eof
December 1st with reference to the Commission on the Constitution of
which you are the Chairman. General Whitney has also shown me the three
' queries contained in Attachment 2 of your recent letter to him upon
which you desire information from me.

You state in Attachment 2, "I" (Dr. Tzkayanagi) "want to ask him"
(General MacArthur) "for instance, whether my impressions formed after
due study of the materials are mistaken.

n(1) In view of the international situation then prevailing,
his very prompt action taken in February 1946 was 2
political action which greatly contributed tc the welfare
of the Japanese, for which they must forever be thankful
to General Macirthur. The condominium by eleven nations

| would have been disastrous to us.

: n(2) The maintenance of the Emperor system was finally decided by
* General MacArthur and he is responsible for and must take
eredit for that decision. The decision was certainly a wise
one for attaining the execution of the Cccupation policy
which was his immediate duties. It was a step not only -
~ | supported by the overwhelming majority of the Japanese
X | nation but it introduced an element of stability amidst
. 1 vast changes in Japanese polity which have been and are being
' effected. :

1 n(3) As for much talked about hArticle 9, 1 understand General

» Machirthur as well as Baron Shidehara was thinking not only

in terms of 2 basic Japanese policy but in terms of the shape

of things which ought to come in the world at large. Article

< ¢ of the Japanese Constitution should serve as a model for

2 the future constitutions of every country in the world.

» Otherwise mankind may perish in this atomic era. I was much

5 {impressed by the General's eloguent address at Los Angeles

E | which led me to think that although other considerations 3

j might have been in his mind also, that was his dominant idea -

< when he encouraged the Japanese Government to put that =
article in the Constitution.™ ;

i

= m—

While I believe it would be of doubtful propriety for me to formally
participate in the proceedings of a Japanese Committee of Investigation
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with reference to a matier which is now one wholly within Japan's Own
Ty !

rational sovereélgn authority, I am very glad 1o informally

gueriec 88 followus:

1.

gwer your

Your impressicn as TC my Treasch for prompt action 1is coOrT ct.

The political situation i v, Japan was desperate. Ite 0ld

Constitution, relatively 1iberal and wholesome 1in many respects
had been so warped in interpretation and SO deprecated 1n public
opinion by the results of the war, but & new charter was immediate-
ly imperative if the structure of Jepanese self government was
to be sustained. The cholce was alien military government OT
sutonomous civil government. The pressure for the former DYy
many of the Allied nations was intense asccompanied by many
drastic concepts designed to fracture the Japanese natiomn. My
fixed determination and purpose W&s to aveid such violent
diserimination and to reconstruct Japan's gsovereignty along
modern and liberal lines as soon as practicable. Had the
Japanese people, the Japanese Empercr and the Japanese
government not supported me as they did, the results would

have been catastrophic.

The preservation of the Emperor system was my fixed purpose€.

It was inherent and integral to Japanese political and cultural
survival. The vicious efforts to destroy the person of the Emperor
and thereby abolish the system became one of the most dangeTous
menaces that threatened the cuccessful rehabilitation of the
nation.

Your impressions &re correct. Nothing in Ltrticle © prevents any
and all necessary steps for the preservation of the safety of the
nation. I stated this at the time of the adoption of the
Constitution and later recommended a2 Defense Force be organized
of ten divisions with corresponding elements of the sea and air
forces. The article was aimed entirely at foreign aggression
and was intended to give spiritual leadership to the world. It
will stand everlastingly as a monument to the foresight, the
statesmenship and the wisdom of Prime Minister Shidehara.

I1f there are any other gueries on which I might assist you I would be glad
to respond.

With expressions of respect,

Most sincerely,

Douglas MacArthur

Dr. Kenzo Takayanagi
Hotel Abbey

151 West 51lst Street
Mew York, New York
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New York

December 10, 195t

Dear General MacArthur:

May I express my deep gratitude to you for your very kind letter of
December 5th, which greatly enlightened us as 1o peints of high importance.

Since you were good enough to express your willingness to respond
may I again trouble you to enlighien us on one

to any other gueries,
d in the meetings of our Commission.

more question which was moote
I shall be very much

| 1 am leaving New York on December 13th.
obliged to you, if I could receive your letter =t the following adcress.

From December 13th to December 1léth, both inclusive:
The Consulate General of Japan
346 California Street
San Francisco 4, California

From December 17th to December 21st, toth inclusive:

The Consulate General of Japan
1742 Fuuanu Avenue
Honolulu, Hawaiil

Later:

The Commission on the Constitution

1-1, Akasaka, Minato-ku

Tokyo, Japan
L
3 With very best wishes,

Sincerely yours,
| Kenzo Takayanagi, LLD
- Chairman
Commission on the Constitution

1
et

General of the Army
Douglas MacArthur
The Towers
The Waldorf-Asteria
New York, New York
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It may intereast you that during our iizcussion of Prime ..inister
chidehara's part in the fermulation of article © two c¢ifferent opinions

were presented.

(1) Some of the witnesses expres
interview with you on January 24, 1946 it is highly probable in view of
Shidehara's career that Shidehara spoke to you about the necessity of
guarding against revival of Japanese militarism and the necessity of
showing to the world a pacific course which Japan intends tO pursue and
that you heartily supported his idesa. But they thinl that the matter

nust have been taken up generally as
and that Shidehara did not suggest to put
constitution. This is, of course, mere surmise,
based on Shidehara's behavior in the Cabinet and else

to the amendment of the Constitution.

but their opinion is
where in relation

(2) Some other witnesses, who were personally very close to Shidehara,

expressed the opinion that Shidehara suggested to General dacArthur to

put that idea into the Constitution.

Powers but originated from the Japanese gide.
in the Cabinet were deceived through Shidehara's sbsolute silence about
this in dealing with them.

None of the witnesses, of course, h
between you and Snidehara. In view of the date of the interview and
especially in the light of your testimony before the U.S. Senate, 1 am
personally inclined to the view that Shidehara's idea was presented to
you in connection with the amendment of the Constitution, althcugh ho.
of your notes were penned not by Shidehara but by yourself. This 1s
again a sheer surmise. Your Excellency is the only person who can tell
the true story. So I hope you be good enough again to enlighten us on

the following point, which will surely put an end to a split of opinion

among our members:

Dic the Prime iinister Shidehara prrpose that wher the new
tion was to be drafted, it contain an article renouncing war and the
naintenance of an armed force? Or did he
as a matter of Jspan's future policy and you suggested to the Japanese
Government to put that idea into the new Constitution?

-/ lP =

12877

sed the opinion that during Shidehara's

a question of Japan's future policy
that idea into the new Japanese

The basis of their opinicn is that

Shidehara himself told them that Article 0 was not imposed by the Allied
One of the witnesses even

said, by way of a subtle joke, that Shidehara's (conservative) colleagues

eard the conversations exchanged

constitu-

merely present such idea 10 you
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Dear General Whitney:

Many thanks for your very kind letter of December 4Ath, 195¢. 1 am

delighted to know that you now understand better the nature of our
Commission and the object of our visit here. On December 5 I also
received a very cordizl letter from General VacArthur informally
enlightening us on the three questions which 1 asked you to convey to
general MacArthur in my letter to ycu of December lst. General
MacArthur was good enough to add in his letter that "If there are any
other queries on which I might assist you, I would be glad to respond".
I am, therefore, writing to General MacArthur to enlighten us on one
question. May I take the literty of requesting you informally to
enlighten us on the three gueries in the s=zme manner as General
| MacAirthur did in his letter of December 5th. The qguestion (II) and

(III) are more or less technical, but the question (I) concerns your=
I self, and since in my opinion much misunderstanding exists 1n Japan

on that point, your express statement will remove such misapprehension

and incidentally contribute to the friendly relations between ocur iwo

| countries.

Py —

o

- =

1 stay in Hotel iAbbey, 151 West 5lst Street, New York until December

12th. On the 13th I am starting for Japan via San Francisco and Honclulu. -

)
- i
! | My address is as follows:
From December 13th to December 16, both inclusive:
‘ The Japanese Consulate General
346 California Street
| san Francisco 4, California
; From December 17th to December 21st, both inclusive:
- E The Japanese Consulate General
[ 1742 Nuuanu Avenue
} ] Honolulu Hawaii
| After December 2lst:
; l
\
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The Commission on the Constitution
1~-1, Akasaka,

'inato-ku, Tckyo

Wiith best wishes,

Sincerely yours,

Kenzo Takayanagil
Chzairman
Commigsion cn the Constitution

General Courtney Whitney
The Towers
The Waldorf-istoria
New York, New York
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The mecting of the representatives of the Government Section &nd the
representatives of the Japanese Government on Februsry l3th, 1GAE at the
Foreign Minister's residence, you stated, according to the late Dr. Joji
Matsumoto, that in casc the Japunesc Govermnment doegs nol propost croft
constitution based on the principles set cut in the draft prepared by the
covernment Section, "We can not rusrantes the porsen o' the Lmperor,'
This alleged statement by you does rot sppear in the "Politiesl Orienta-=

tion" or in your work on "MacArthur - His Rendevous with History".
Matsumoto interpreted this statement of yours as follows: "If the Japanes¢
Government fails to propose such a draft, we will summon the Emperor before
the International Tribunal." The Matsumoto version, which implies a
gerious threat to any Japanese, is widely believed to be true in Japan.

I am personally skepticsl of this Matsumoto version. I stated in one of
the committee meetings that if General Whitney ever made such a2 statement,
it is more probable that General Whitney was merely explaining objectively
the then-prevailing international situation which, as we now clearly see,
involved a danger of the Emperor being summoned before the Tribunal.

I should like, therefore, to be enlighted on the following two points.

1. Did you make such a statement, although that is not mentioned in
the "Political Orientation" nor in your work on General “acArthur?

2. If such a statement was made, is my interpretation mentioned above
mistaken?

11

You refer in your work on General MacArthur at pa~e 259 to the United
States Initial Post-Surrender Policy for Japan (29 sugust 1945) providing
under Part III (1) Disermament and Demilitarization.

Now, the "Survey of International Affairs, The Fer Eust 1642-1B46,"
jesued under the auspices of Royal Institute of International Affairs
(Oxford University Press 1955) contains an article written by Professor
Hugh Borton on the "Allied Occupation of Japan, 1645-7". The author
deals on Pages 419-42 with the Treaty of Disarmament and Demilitarization
of Japan. He says: "At the Moscow Conference in December 1945, when
basic questions concerning Germany were discussed, the draft treaties for
the Disarmament of Germany and Japan were considered. At that time
Stalin indicated his willingness to accept the disarmament treaty for
Germany, which implied zcceptarce of the similar treaty for Japan. Ihen
this question of joint Allied Control over the disarmament cf Germany
was raised again at the Paris meeting of the Council of Foreign Ministers
in July, 1946, the Soviet Foreign Minister, fiolotov, rejected the idea.
As Soviet opposition to a disarmament treaty for Germany also meant
thet such a treaty would be impossible for Japan, the United States did
not press further for the acceptance of her draft treaty, and the matter
was dropped by the Council of Foreign Ministers."

LR e
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The text of the draft Treaty on the Disarmament and Demilitarization

of Japan is found on Pages 541=543. The draft treamty is to be concluded
between the Governments of U'nited Kingdom, Chins, the Soviet 'nion and
the United States to guarantee the continued disarmsment and demilitariza-

tion of Japan. 1t provides for ihe formation ¢f the Commission of Control,
to be composed of the four Powers, with =2uthority to inspect Japun's
disarmement after the conclusion of the occupation. The treaty was U
remain in force for twenty-five years. i1though Japan is not teo be a party
to the treaty, express scceptance by Japan of such arrangement is to be an
essential condition to the termination of sllied occupation of Japsnese

territory.
asccording to Professor Borton, 1l seems that,

(1) the draft treaty was considered at the loscow Conference in
December, 1945.

(2) the United States Government circulated the draft to the other
three major Allied Powers in the early months of 1946,

(3) the text was made public cn June 21st, 1946.

(4) In July 1646 the matter was dropped at the Paris mecting of the
Council of Foreign Ministers.

. member of the Commission con the Constitution suggested that it is
possible that the G.H.Q. had been fully informed of the draft treaty
considered at Moscow in December, to say nothing of Part IIT (1) of the
United States Initial Post-far Policy for Japan, which latter covered
the period of the Occupation. He suggested, fu ther, that General Mac-
irthur might have considered it wiser for Japan to adopt Shidehara idea
and put 2 no war and disarmament clause into the Consitution rather
than to be subject to inspection by the four power commission of control
for & guarter of a century after Japan's independence. S50 I desire
clarification on the following two points,

(1) Was G.H.Q. notified of the consideration of the draft treaty at
the meeting of the Council of Kinisters at Mosccw in December 19459

(2) If so, were considerations such as suggested above by a member

of the Commission ever made by General MacArthur?

111

The drafting of article 9 of the present Constitution seems to have
undergone several alterations.

(4) General Machirthur's own notes:

1.-""
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"War as a sovereign right of the nation is abeolished. Japan re-

nounces it as an instrumentelity for settling its disputes and cven for
preserving its own security. It relics upon the higher ideals which are
now stirring the world for its defence and protection. Nc Japanest
army, navy, or air force will ever be authorized and no rights of

belligerency will ever be conferred upon any Japanese force ("Folitical
Orientation", p. 102).

(E) The draft constitution presented by the Government Section
to the Japanese Goverrment on February 13th, 1946:

"fjar as a sovereign right of the nation is sbolished. The threat
or use of force is forever rencunced as 2 means for settling disputes
with any other nation.

"No army, navy, air force, or other war potential will be authorized
and no rights of belligerency will ever be conferred upon the State."

(C) Article 9 of the Constitution of 1946:

"ispiring sincerely to an international peace based on justice, the
Japanese people forever rencunce war as a sovereign right of the nation
and the threat of or use of force as & means of settling international
disputes.

"In order to accomplish the aim of the preceding paragraph, land,
sea, and air forces, as well as other war potential, will never be main<
tained. The right of belligerency of the state will not be recognized."

Now, General MacArthur says in his cordial letter addressed to me
on December 5, 165€: "Nothing in Article © prevents any and all
necessary steps for the preservation of the safety of the nation. 1
stated this at the time of the adoption of the Constitution and later
recommended © Defence Force be organized of ten divisions with correspond-
ing elcments of the sez and air forces. The article was aimed entircly
at foreign aggression and was intended to give spiritual leadership to
the world." General Macarthur's interpretation is quite statesmanlike,
is in accord with common sense =znd reminds one of the werning given by
Chief Justice John Marshall whe said, "It is the Constituticn that we
ere expounding" which dictum, I submit, is the guiding star cof consti-

tutional interpretation in the United States. Contrary to the ccnstruction

of a majority of Japanese jurists who lay too much emphasis on the
wording of aArticle 9, thus opining that the organization of the Defence
Force is unconstitutional, I published, with Marshall's dictum in mind,
in & legal journal an interpretation similar tc the one advanced by
General MacArthur. The following cuestions put to you, thereforc, concern
very technical drafting problems of historic interest to lawyers only.

o s
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(1) In (A) the phrase "and cvin for prescrving 1its own gsecurity" 1s
employed while in (B) that phrasec disappeirs That vhrose is susceptibls

L i

of being so interpreted as U deny even the natursal right of sclf-defenct
Was that the reason why in (E) thnt phrase wns omitted? Or was the omiss
made for scme other reascn:

(2) In (C) the phrase "In order 1o accomplish the aim of the preceding

paragraph" is added. Mr. Hitoshi ashida, whc was responsible for putting
that phrase in the second paragraph, said that by the use of that phrase
Article © came to mean that while 1t forbids war and the threat or use of
force for purposes of foreign aggressicn -nd the keeping of armed ‘orce
for that purpose, the maintenance of armed force for purposes of defence
of the country is not prescribed. The change of the text was approved by
the Government Section. Did you foresee that the phrase "In order to
accomplish the aim of the preceding paragraph" micht be interpreted in
such a manner and the approval given #ith that in mind?
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15 December 195¢€

Dear Dr. Takayanagi:

I have just received your note of December 10th

and hasten to answer 1ts QuUEry:

propose that when

"Did the Prime Minister Shidehara
it contain an article

the new Constitution was 1O be drafted,
renouncing war and the maintepance of an armed force? Or
did he merely present such jdea to you as a matier of Japan's

future policy and you suggested to the Japanese Government
to put that idea into the new Constitution?"

The suggestion to put an article in the Constitution

outlawing war was made Dy Prime Mdinister Shidehara. He said that he
to the Constitution with

sought. the interview with me with reference

some trepidation as he was uncertain as to what my attitude would be

on such a clause in the Constitution because of my training as &
professional soldier. I was astonished at his proposal but when I
assured him of my complete support, his relief was very evident and very

MOViNg.

4ith holiday greetings of the season.

Most sincerely,

-

M W00 B
%
i

DOUGLAS MacARTHUR

Dr. Kenzo Tekayanagi, Chairman,
Commission on the Constitution,

¢/o The Consulate General of Japan,
1742 Nuuanu AVEDUE,

Honolulu, Hawaiil
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Dear Dr. Takayanugi:

I have received your note of December lUth and have no hesitancy 1in
replying to the three questions you pose as follows:

Question 1 - Your skepticism of The version, attributed to the late Dr.
Matsumoto, of what was said at the meeting on February 13, 1946 is well-
founded. There is no truth whatsoever in support of Dr. Matsumoto's
interpretation of anything I may have said at that meeting. General
VMlacArthur at the time, was under strong Pressure by some of the Allied
governments to pursue o much harsher - even brutal - course in the
administration of the occupaticn. OSome even demanded trial of the
Emperor As a4 major war criminal.

The Japanese people at the time were forced to subsist at little more
than a starvation level and mass starvation would have been inevitable
had not General %“acArthur depleted his own military stores to prevent it
and otherwise pursued his own concepts of humaniterianism. To relieve
the pressure upon him and on Japan, he soucht prompt action toward

the minimum reforms which would both discharge his own pressing

obligations and raise the standards of Japanese life.

At the time of the meeting on February 13, 16946 this critical situation
was well known to Baron Shidehara and “ir. Yoshida, his then Foreign
Minister whose cooperation with the Supreme Commander in his effort
to protect the Japanese was magnificent. Any discussion concerning
the Emperor was within the framework of a general review of the
situation for the benefit of those less informed and was designed

to encourage action toward a speed-up in essential reforms. Foremost
among these was the formulation of a new constitution without which
a general election could not be held to create 2 new Diet to meet the
post-war situation. General MacArthur's alternatives were gither to
suspend the Constitution or encourage 1ts amendment. He chose the
latter course.

Juestion II - As I recall, Supreme Headquarters was not even informed
of the discussions on the subject of a peace treaty at the Moscow
Conference in December 1945 or the Paris Conference in July 1946.

Question III - In his note to you of December 5th, General WaecaAarthur
gave you a full and accurate account of the origin of Article G of
the Constitution. The Government Section's draft of that Article to

=
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which you refer employed language which reflected the discussions between
Generel MacArthur zand Baron Shidehara on the subject = lansuage which was
specifically approved by the former before it was submitted to the Japanese
governmcnt. The changes in the final version of this Article reflect th
conclusions of the National Diet following i+ discussion and debate.

In other words, what General MacArtihur first noted after his conversation
with Baron Shidehara was a genersl principle in rough cutline which
reached its existing from after considerable study by both American and

Japanese authorities.
I trust that the foregoing will clarify the points 1n issue.

Very sincerely,

Courtney Whitney

Mr. Kenzo Takayanagi, Chairman
Commission on the Constitution
1-1, Akasaka

Minato-ku

Tokyo, Japan
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